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OP1 NI ON

Franks. J.

In this action, the Trial Court, responding to a

notion to dismss filed pursuant to Tennessee Rul es of G vi

Procedure, Rule 12.06, dism ssed ?all causes of action? except

for conversion of personal

property of the plaintiffs, and

directed the entry of judgnent as to the dism ssed cl ains



pursuant to TR C P., Rule 54.02. Plaintiffs have appeal ed.

Plaintiffs insist that the Trial Judge inproperly
di sm ssed their cause of action based on trespass to real
property and their cause of action based on invasion of
privacy.

The ?anmended and restated conplaint? alleges that two
enpl oyees of the defendants, entered the buil ding where
plaintiffs nmaintain their offices and entered plaintiffs’
offices without invitation, which it was all eged ?are
generally not open to the public? and took several docunents
fromsaid offices and thereby converted themto defendants’
use.

T.RCP. Rule 8, requires that the facts upon which
a claimfor relief is founded nust be stated in the conpl aint.
W & O Construction Co., v. City of Smithville, 557 S. W2d
920 (Tenn. 1977). The Rule also cautions that all pleadings
are to be construed so as to do substantial justice. Id.
8.06. The unauthorized entry on land in the possession of
anot her, and the taking and carryi ng away of property thereon,
constitutes a trespass. Luttrell v. Hazen, 35 Tenn. 20
(1855). The facts alleged state a cause of action for
trespass.

Def endants counter that plaintiffs offices were
busi ness offices, and since the building was open to the
public, their entering did not constitute a trespass. Wile
an office open to transact business constitutes a tacit
invitation to all individuals having business with such
office, there is no trespass so |long as the person engages in
no acts inconsistent with the purposes of the business or
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facility. 75 Am Jur.2d 848, p.41. But where an i ndividual
has gained a right of entry but abuses his right after entry,
trespass lies. See Crawmford v. Maxwel |, 22 Tenn. 476 (Tenn.
1842) .

Next, defendants contend that no cause of action
Will lieinthis jurisdiction for invasion of privacy. W
cannot agree. The Tennessee Suprene Court in Martin v.
Senators, Inc., 220 Tenn. 465, 418 S.W2d 660 (1967),
consi dered the issue of whether invasion of privacy was an
actionable tort in this jurisdiction.* Subsequently, the
Suprenme Court revisited the issue in Swallows v. Western
Electric Co., Inc., 543 S.W2d 581, and quoted wi th approval
fromMartin to the effect that liability for invasion of
privacy ?exists? if the defendant knew or shoul d have known
that his actions would be offensive and the intrusion had gone
beyond the limts of decency. 1d. at 583.2 Wile the Court
in both cases ?assuned? the action existed at common | aw, the
cases did not ?assune w thout deciding the issue.? Those cases
recogni ze this tort action.

Finally, defendants argue that these actions are
barred by the statute of limtations. The gravanen of an
action determ nes which statute of limtations is applicable.

Yater v. Wachovia Bank of Georgia, N A, 861 S.W2d 369 (Tenn.

l[Defendant] presented to the Trial Court and this Court both the
quest i on whether invasion of privacy is an actionable tort in Tennessee,
and the question whether the declaration alleged facts making an
actionabl e case for such violation

220 Tenn. 474.
’Def endant s argue the tort is ?or invasion of business privacy?

However, plaintiffs are individuals suing for violation of persona
rights.



App. 1993). No special damages have been all eged for
trespass, and essentially the alleged harmis the all eged
conversi on of personal property. The three year statute of
limtations expressly applies to the detention or conversion
of personal property. See T.C A 28-3-105. The three year
statute is applicable to the allegations of trespass.

As to the action based on invasion of privacy, the
one year statute is applicable. The tort lies for danages
personal to the plaintiff. 1In this case the record on its
face shows that the conplaint was filed nore than one year
after the cause of action arose, and this action is barred.

We conclude that the conplaint states a cause of
action for trespass, and the Trial Court’s judgnent is vacated
on this issue. However, appellants will be required to el ect
their renmedy. The remaining causes of action arise fromthe
sanme all eged facts, and where danages are sought for trespass
and conversi on of personal property, a party may not avail
hi nsel f of both renedies. See Allen v. Dent, 72 Tenn. 676
(1880). \Where two or nore renedies are given for the sane
wong, plaintiff will be put to his election. See Kendrick v.
Moss, 104 Tenn. 376, 58 S.W 127, (1900). However, in such
circunstances the election is not irrevocable, where the
renedies are derived fromthe sane facts. See Gizzard v.
Fite, 191 S.W2d 967 (Tenn. 1917).

The judgnent of the Trial Court is vacated in part,
and affirmed in part, and the cause renmanded with the costs of
t he appeal assessed one-half to appellants, and one-half to

appel | ees.
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